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THE decisions are now substantially 
unanimous upon the effect of certifica- 
tion of a check asa release of the drawer. 
The established propositions are 

1. If the holder of a check, after delivery by the 


drawer, obtains certification instead of payment, the 
drawer is discharged. 


a But if the drawer himself has it certified: before 
delivery—which 1s frequently done to make it accept- 
able to his creditor—the cert'fication does not operate 
as a release. 

All interested in this subject should 
read the latest decision on the point, by 
the supreme court of Illinois, which 
will be found elsewhere in our pages. 


THE supreme court of the United 
States have rendered an important de- 
cision upon the personal liability of na- 
tional bank directors for losses from bad 
loans, growing out of the failure of the 
First National Bank of Buffalo. The 
decision is a close one, the court divides 
5 to 4, and the majority uphold the non- 
responsibility of the directors. This 
case is of great interest to all bank di- 
rectors, and we will publish it for their 
perusal and instruction in the July 15 
JouRNAL. 


LAW JO 


New York, July 1, 1891. 


On the same subject of liability of di- 
rectors, an interesting inquiry is, who 
may maintain an action against them? 
Frequently, we know, the _ receiver 
brings the suit. But occasionally an 
action is commenced by a stockholder, 
and sometimes by a creditor. In the 
present JouRNAL is the decision of the 
federal court in Ohio that a stockholder 
in an insolvent national bank cannot sue 
the directors as the right of action is 
in the receiver alone. We have pub- 
lished this decision in full for the sub- 
ject is of interest to many and the court 
cites the leading authorities. 

Referring to the JourRNAL of January 
15 last, the reader will find published an 
article and two decisions in which the 
question is presented,—can a stockholder, 
creditor or any other than a receiver, 
sue the directors of a national bank for 
damages for their violation of the na- 
tional bank act? 

Also in the JourNAL of May 1 was 
published the decision of the supreme 
court of Tennessee in a suit by a share- 
holder against a failed state bank. The 
shareholder was allowed to sue in that 
case because the assignee of the bank 
had refused to sue, and the case made 
by the shareholder was not frivolous. 
But while allowing the shareholder to 
sue, the court held that any recovery 
must be for the benefit of the corpora- 
tion and the shareholder was not en- 
titled to any preference. 


Some interesting expert chemical tes- 
timony will be found reported in our 
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news column upon the ability to totally 
or partially obliterate writing by chem- 
‘ical process. It was given in a suit re- 
cently decided in New York city turning 
upon the question of fact whether or not 
the name of a payee had not been oblit- 
erated and another name written in a 
check. One expert positively testified, 
illustrating his remarks by means of 
chemicals, that he could so completely 
obliterate ink marks that all trace of the 
original writing would be gone. Others 
stated that the original ink marks could 
be made to re-appear. 

Whichever the case, these tacts have 
an important practical bearing. If ink 
marks can be removed and checks so al- 
tered that only a chemist, by the aid of 
his art, can discover the change, parties 
cashing or banks paying checks. ordina- 
rily drawn run very great risks. The 
paying official of every bank cannot 
have a laboratory at hand, and submit 
every check presented to chemical test. 
The chief safe-guard would be the use 
of such precautions by the checkdrawer 
as would prevent successful alteration 
by the forger. The raising by law of 
the standard of care and diligence on 
the part of check-issuers seems to be im- 
peratively demanded, not only with re- 
gard to precautions against alteration, 
but also respecting the parties to whom 
issued. 

Oft between the devil and the deep blue sea 
Is the taker of stock as security. 

BANKERS, or others who loan money 
upon stock collateral, have not a happy 
lot in Alabama, True, many other 
states are just as bad in the lack of pro- 
tection afforded the pledgees of corpor- 
ate stock. In Alabama, by the statute,* 
when by the charter, articles of associa- 





*See Code 1886, Sec. 1669, 70, 71; Berney Nat. Bank 
v. Pinckard, Supreme Court, Ala. June to, 1889. 
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tion or by-laws and regulations of a 
private corporation, a transfer of stock 
is required to be made, upon the books, 
the transfer is void as to dona-fide cred- 
itors or subsequent purchasers without 
notice, if not recorded within fifteen 
days after the transfer, If this is not 
done the stock is subject to attachment 
at the suit of any creditor of the person 
in whose name it stands on the books. 

To secure his collateral, therefore, 
from the successful foraging of the 
enemy, the Alabama banker must have 
the transfer recorded within fifteen days. 
But is he then secure? Yes, if the cor- 
poration is allright. Otherwise, he had 
better be without the security than with 
it. In our ‘‘ Abstracts” this issue will 
be found a decision of the supreme court 
of Alabama which holds a banker, who 
had obtained a transfer of pledged shares 
on the corporate books, liable to the 
creditors of the corporation as a stock- 
holder. In the column of ‘‘Queries” will 
be found also, in reply to an inquiry, 
a statement of the law of some other of 
the states on this subject. 

The subject has been satisfactorily 
handled by the legislature of Wisconsin, 
whose recent enactment, published in 
the JourRNAL of June 1, dispenses with 
the necessity of registry in order to 
make the transter of stock certificates 
effectual as security. 


On another page we publish a further 
expression of views upon the situation 
presented by the Bedell case, from one 
‘having the interests both of a depos- 
itomand a bank officer at heart.” The 
writer aims to throw a little light on the 
practical side of the question, and his 
contribution will be undoubtedly read 
with interest and profit. 
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THE RELATION AND RESPONSIBILITY OF A COLLECTING BANK 
TO ITS CORRESPONDENTS.* 


‘1, When a banker receives for collection an 
evidence of indebtedness, which by its terms, 
appears to belong to a particular person, such as 
a negotiable instrument payable to such person 
or bearing a general indorsement, he is war- 
ranted in treating both the instrument and the 
proceeds of the collection as the property of that 
person. 


2. When a banker receives negotiable paper 
for collection which bears a restriction indorse- 
ment, and which is payable at another place, 
his undertaking is merely to forward it to a 
competent and responsible sub-agent at that 
place. And he is held to ordinary diligence in 
the performance of that duty. 


2. Paper so indorsed remains the property of 
the indorser, and the sub-agent who receives it 
for collection isyanswerabie immediately to him, 
both for his conduct with reference to the paper, 
and the proceeds of the collection. 

The practice of making collections by 
and through banking institutions, has 
become so general that it may be said to 
be part of the.business of banks and 
bankers, not only to make such collec- 
tions, but to receive for transmission to 
others engaged in the business, the evi- 
dences of debts to be collected. 

The question as to the rights and lia- 
bilities of the parties engaged in such 
business, is governed by plain and sim- 
ple rules of law, established by the ad- 
judications of the courts. And the gen- 
erality of the practice makes it impor- 
tant tRat those rules be understood by 
all engaged in the business. Except in 
the case of a special deposit, whenever 
a bank receives moneys from or for an- 
other the title thereto at once vests in it, 
and the relation of debtor and creditor 
arises between it and the one entitled to 


*A legal address to the members of the lowa Bank- 
ers’ Association, delivered at the convention at Sioux 
City, June 10, by Hon. Joseph R. Reed, of Council 
Bluffs, Iowa. 


demand and receive the same. But it of- 
ten happens that the question as to who 
that person is, is one of practical diffi- 
culty. It may be laid down as a general 
rule that when the evidence of the debt 
to be collected appears on its face, and 
by its terms to be the property of a cer- 
tain person, the collecting bank or 
banker will be warranted in all his deal- 
ings, both with reference to the paper 
and the proceeds of the collection, in 
treating that person as the owner. 

Of course there are exceptions to that 
as to all general rules: as when the col- 
lecting bank before paying over the 
money receives notice that the paper in 
fact belongs to another, or when the ap- 
pearance of ownership was created by a 
forged indorsement, or the like. But 
aside from these exceptions, the rule 
undoubtedly is that if the evidence of 
the debt on its face appears to be the 
property of the one from whom the col- 
lecting bank receives it; or if, being 
negotiable, it bears a general unre- 
strictive indorsement, it is warranted in 
paying over the proceeds of the collec- 
tion to the one from whom received. 
And the manner of making such pay- 
ment would be a matter of no conse- 
quence at all as between it and one sub- 
sequently making a claim to the amount. 
But in the practical conduct of the bus- 
iness a restrictive form of indorsement 
of commercial paper is often adopted. 
As when it is indorsed ‘‘ for collection” 
either to the collecting bank or one of 
its officers, or to some other bank or 
bank officer, with a view of having it for- 
warded to a bank in the neighborhood 
of the debtor for collection. 

In performing the task assigned me 
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On this occasion I have deemed it im- 
portant to inquire 

(1) As to the duties and responsibilities of the 
intermediate bank or banker who receives paper 
of that character to ‘be transmitted for collection. 
And (2) as to those of the one who receives it 
and assumes the duty of collecting it. 


With reference to the first it is per- 
haps not necessary to say more than 
that he is held merely to ordinary care 
and diligence in the performance of the 
duties he assumes. His undertaking is 
that he will select a competent and re- 
sponsible sub-agent to make the collec- 
tion, and that he will transmit the paper 
in due course of business, and when he 
has done that his responsibility in the 
matter terminates. He is simply the 
agent of the owner for the performance 
of these duties, and having performed 
them heis not responsible for any loss 
that may occur through the failure, neg- 
ligence, or even the fraud of the sub- 
agent. 

The supreme court of this state, in the 
case of Gulich v.the National State Bank of 
Burlington, 56 lowa, 434, had occasion 
to determine the question of the liabil- 
ity for the neglect of a sub-agent of one 
who assumed those duties. Gulich de- 
posited with the Burlington bank for 
collection a foreign bill of exchange, 
drawn in Munich on New York... The 


bank, its correspondent in New Yo 

but the latter neglected to present it 

payment and have it protested within 
the time provided by law, by reason 

which neglect the drawers and indorsers 
were discharged. On that state of facts 
the court held that the Burlington bank 
was not liable for the loss, the grounds 
of the holding being that its undertaking 
was not to make the collection, but 
merely to forward the paper to the 
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place of payment to be there collected 
by a sub-agent: and that as the sub- 
agent was employed with the assent of 
Gulich, implied from the circumstances 
and the known customs of the bankers 
in such cases, it was responsible di- 
rectly to him, 

And the same doctrine has been held 
by the courts of last resort in Massachu- 
setts, Illinois, Indiana, Pennsylvania, 
Connecticut, Louisiana, Mississippi, Wis- 
consin and Missouri, and by the su- 
preme court of the United States. The 
contrary doctrine has been held in New 
York and Ohio. But there appears to 
be a want of harmony in the holding of 
the courts of the former state on the 
question. 

And if the conditions were such that 
the usual course of business would be 
for the receiving bank to send the paper 
‘through one or more intermediate banks. 
the last of which should select the sub- 
agent to make the collection and for- 
ward the paper to him, the result would 
be the same. It and each of the inter- 
mediate banks would be held to merely 
ordinary care and diligence in the per- 
formance of the duties assumed by it. 

In the case of the Commercial Bank of 
Cincinnati, v. the Hamilton Bank of Fort 
Wayne, the question as to the relation 
and liabilities of a collecting bank, was 
considered by Judge Gresham, of the 
United States Circuit court. The plain- 
tiff bank forwarded a draft to a banking 
firm at Indianapolis, which it had in- 
dorsed ‘‘ for collection,” to the cashiers 


> of the Indianapolis firm. The latter in- 


dorsed it in the same manner, to the 
cashier of the defendant bank, and for- 
warded it in due course of business. 
The defendant bank made the collec- 
tions on the roth day of July, 1884, and 
on the 15th day of the same month it 
wrote to a firm of bankers in New York, 
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to credit the amount to the Indianapolis 
firm, in accordance with an arrange- 
ment previously entered into, by which 
collections made by either of the parties 
for the other, was to be placed to its 
credit with that firm. The Indianapolis 
firm failed on the 14th, and knowledge 
ot that fact was communicated to the 
defendant bank on the 15th, but not 
until after they had posted the letter of 
directions to the New York firm. Bui 
the directions might have been counter- 
manded by telegraph before the letter 
reached New York, The Indianapolis 
firm was indebted to the New York 
house at the time of its failure and the 
amount passed to its credit by the Fort 
Wayne bank, operated to extinguish such 
indebtedness. The holding of the court 
was that the defendant bank was an- 
swerable to the plaintiff, for the amount 
of the collection ; and that holding Would 
seem to be entirely consistent with what 
was said by our supreme court in the 
Gulich case, as to the relation the par- 
ties bore to each other. It acted as 
agent for the plaintiff in making the 
collection. True it was asub-agent, ap- 
pointed by the Indianapolis firm, and if 
the appointment had been made. without 
the assent or direction of the principal 
(the Cincinnati bank), it would have been 
answerable only to the one appointing it. 
But when a sub-agent has been appoint- 
ed by the authority of the principal. the 
rule is that he acts for and is answerable 
to him—(Parsons on Contracts, 5th ed., 
p. 84; Story on Agency, p. 217 a). The 
draft remained the property of the Cin- 
cinnati bank, and the restrictive charac- 
ter of the indorsement was notice to the 
collecting bank of that fact. It knew 
' who was its principal, and the law holds 
it to a knowledge of the party to whom 
it was answerable. 
In Judge Gresham's opinion some con- 


sideration appears to be given to the 
fact that the collecting bank knew of 
the failure of the Indianapolis firm in 
time to have countermanded the direc- 
tions to the house in New York before 
the credit was then given to the Indian- 
apolis firm. But in my judgment the 
holding must have been the same, if the 
facts with reference to that- transaction 
had been otherwise. For as the Fort 
Wayne bank was the agent for the own- 
er of the draft, it became indebted to it 
in the amount of the collection the in- 
stant the money came into its hands. 
And it could not discharge its liability 
by transferring the amount to another, 
even if solvent. True, if it had trans- 
ferred the money directly to the Indian- 
apolis firm, and the Cincinnati bank had 
accepted them as its debtor for the 
amount, the collecting bank would prob- 
ably have been held discharged. But in 
that case the result would have followed 
—not from the transfer of funds to that 
bank—but from the acceptance of it by 
the Cincinnati bank as its debtor. Such 
acceptance would have amounted to a 
ratification of the act of the agent in mak- 
ing the transfer. The Cincinnati bank 
was notified of the collection, and it pro- 
ceeded to charge the amount to the In- 
dianapolis firm on its books, but it did 
that in ignorance of the fact that the 
funds had not been remitted to it, bu 
had simply been passed to its credit in 
New York. 

Its act was not, therefore, a ratifica- 
tion of what had been done by the 
agent, and its rights, and the relation 
of the parties was not at all affected by 
what it had dons. While it may be true 
as a genefal rule that the agent will be 
warranted in remitting through the 
channel through which the collection 
came to him, the absolutely safe course 
is to remit directly to the one to whom 
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he is answerable. But it was contended 
that as the adjustment of the balance 
was made in accordance with an estab- 
lished custom of banks, it had the same 
effect that a payment of the amount di- 
rectly to the Indianapolis firm would 
have had. Parties often contract with 
reference to the custom of a trade or 
business, and in such cases the custom 
enters into the contract, and the evi- 
dence of the custom is often admissible 
to show sense in which ambiguous words 
or phrases were used ina written instru- 
ment. 

If the Indianapolis firm had been the 
real party in interest I have no doubt 
but the custom would have governed. 
And if it had been the apparent owner 
of the draft, that is, if the indorsement 
had been general, the same result would 


that was not 


have followed. But, as we have seen, 
its relation to the sub- 
ject. The Cincinnati bank retained the 
title to the paper, and by its restrictive 
indorsement it gave notice of its owner- 
ship to all parties who should thereafter 
deal with reference to it. What was done 
amounted in effect simply to an attempt 
by the Fort Wayne bank to substitute 
the Indianapolis firm as the debtor to it. 
A moment’s reflection must, I think, 
satisfy anyone that that could not be 
done without its consent. A custom 
can no more be shown to defeat the 
rights which the parties have created or 
reserved by the terms of the contract 
than can parol evidence of any other 
character be giver to show that the 
agreement was otherwise than as ex- 
pressed in writing. 


IS THE GRESHAM DECISION RIGHT? 


HE preceding discussion of the rela- 
tions and responsibilities of a col- 
lecting bank to its correspondents, de- 
livered as an address at the convention 
of Iowa bankers by the Hon. Joseph R. 
Reed of Council Bluffs, treats of the 
rights, duties and responsibilities of col- 
lecting bankers handling paper bearing 
both general and restrictive indorse- 
ments. Regarding the latter it specifi- 
cally inquires 
1. As to the duties and responsibilities of the 
first or transmitting bank who receives paper 
indorsed ‘‘ for collection” to be transmitted for 
that purpose; and 
2. As to those of the end, or collecting, bank 


who receives such paper and assumes the duty 
of its collection. 


The first portion of the inquiry will be 
passed without comment. The rule is 
shown to be established in Iowa, as well 
as in other states, that the duty of the 
transmitting banker is done when he has 
selected a competent and responsible 
sub-agent to make the collection and 
has transmitted the paper to him. His 
responsibility is then at an end. In 
other states, as in New York, the banker 
receiving the paper for collection is re- 
sponsible also for the default of his cor- 
respondent. 

But with all due deference, and solely 
with a desire to get at the truth of the 
matter—the subject being one of the great- 
est practical importance to bankers—we 
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make bold to call into question and con- 
trovert some of the views and conclu- 
sions expressed upon the second branch 
of the inquiry concerning the duties and 
responsibilities (as well as the rights) of 
the end, er collecting, banker who re- 
ceives tor collection and collects paper 
showing ownership in a non-immediate 
transmitter. 

The subject discussed by the writer, 
suggested by the Gresham decision, is 
as to the responsibility, accountability 
or answerableness of an end or collecting 
banker to the original owner for the 
proceeds of collected paper, carrying 
notice of ownership, which has been 
transmitted for collection through inter- 
vening banks. Summing up his views 
and conclusions, they are: 


1. An end, or collecting banker, receiving 
paper carrying notice of ownership, becomes the 
sub-agent of the original owner and as such, 
upon collection, becomes indebted and directly 
answerable to the original owner for the pro- 
ceeds, 


2. The collector cannot discharge his debt by . 
remittance to his immediate transmitter without 
the owner’s consent or ratification. 


3. The existing custom of banks to account 
for collection proceeds to the last transmitting 
correspondent, does not authorize the collector 
to pursue such course, and affords him no pro- 
tection in so doing; and consent or ratification 
by the owner is not to be inferred from this cus- 
tom. 


4. Nor will a charge of the amount by the 
owner against an intermediate bank upon ad- 
vice of collection, constitute a ratification where 
the collector has not remitted the actual funds 
to the intermediary, but only given him credit. 


5. The only safe way is for the collector to ac- 
count to the owner direct. 

The error in the views announced lies 
in this: Refusal to recognize and admit 
as entering into and forming part of the 
agreement between all the parties for 
the collection and transmission of the 
proceeds, in modification of the general 


law, the existing, necessary and univer- 
sally known custom and practice of 
banks in proturing the settlement and 
payment of demands between distant 
debtor and creditor. 

At the present day, in view of the vast 
volume of daily demands between dis- 
tant debtor and creditor, the following 
truths must be conceded: 


1. The bulk of payments by distant debtors 
to distant creditors are not made by transmis- 
sion of cash from one to the other. (1) There is 
not cash enough in the country for that purpose. 
(2) Even if there was, such a method would be 
both expensive and risky. 


2. These distant payments are necessarily 
made through the intervention and agency of 
banks, and frequently the mediumship of a 
chain of banks in different sections is availed of. 


3. The bulk of payments and settlements are 
necessarily made, not by cash, but by credits to 
account, offsets on bankers’ books, and settle- 
ments of balances. 


4. Banks necessarily account to their imme- 
diate transmitting correspondents for the pro- 
ceeds of paper collected, notwithstanding the 


paper may carry notice of ownership further 
back. 


5. A requirement that every collecting bank 
remit direct to the owner, and disregard the 
channel of transmission, is impossible of per- 
formance in the great bulk of daily demands. 


This being the necessary course of 
business in the collection and payment 
of distant demands, every owner of 
paper payable at a distant place who 
indorses it for collection, necessarily 
contracts with reference to it, and the 
ordinary rule that a sub-agent must ac- 
count directly to his principal, is modi- 
fied by the custom. Says the supreme 
court of Massachusetts in Freeman's Nat. 
Bank v. National Tube Works, (decided 
May 9, 1890; 3 BANKING L, J. 222:) 


One who collects commercial paper through the 
agency of banks must be held to impliedly contract 
that the business may be done according to their well- 
known usages so far as to permit the money collected 
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to be mingled with the funds of the collecting bank. 
Dorchester Bank v. New England Bank, 1 Cush. 177. * 
* © In the absence of directions to the contrary, the 


collecting bank may pay it to the bank to which it 
ehould regularly be remitted, by setting ft off against a 
debt due from that bank and giving credit for it in the 


account. 


Also in the last* edition of Daniel on 
Negotiable Instruments, the author says: 


$3348, To whom collecting bank should make pay- 
ment. The recognized practice and usage of collect- 


ing banks in the United States is, where the indorsee 
collecting bank collects paper which has passed 
through the hands of a series of collecting banks, to 
remit, or credit the proceeds to the last forwarder or 
indorser for collection, without regard to the actual 
ownership of the paper, Citing, BANKING Law JouR- 
NAL, Vol. 4. 1 


Furthermore, in the Gresham decision 
itself, the right of the collecting bank 
was recognized to pay the proceeds 
either direct to the owner, ‘‘or through” 
the intermediary; the question in that 
case being whether those proceeds had 
been paid to either by the various acts 
of credit and charging. 

It seems clear, therefore, on the au- 
thority cited that the conclusions of the 
writer of the address 

That the collector cannot discharge his responsibil- 
ity to the owner by remittance of proceeds to the 
transmitter; that the custom of banks so to do is inad- 
missible to furnish him the authority; and this 
method of transmission can only be sanctioned by di- 
rect consent of the owner, or ratification and accept- 
ance of the intermediary as debtor after actual trans- 
fer of the proceeds, 
areerroneous. Theargument thata cus- 
tom cannot be shown to deteat ‘‘ the 
rights which the parties have created or 
reserved by the terms of the contract” has 
no application, for here the custom is a 
part of the contract. 

Established that under the necessary 
_ custom or course of business, the col- 

lecting banker is authorized to account 
for the proceeds to the last transmitter, 
instead of pursuing the impossible course 


* 4th; May, 1801. 


in a large majority of cases of aecount- 
ing to the original owner direct, the 
pertinent question is, when will the pro- 
ceeds be regarded as paid over by the collector 
so that his responsibility therefor ceases, 
or the title thereto has passed out of the 
original owner? In ordinary cases, this 
inquiry is unimportant. The original 
owner gets his money from the first 
bank, and the settlement of balances be- 
tween the various banks squares their 
obligations to each other. But in case 
of the insolvency of an intermediate 
bank in the chain of collection, as in the 
Gresham case, or in a case where a 
creditor of the original owner attaches 
the proceeds in the collector's hands, it 
becomes an important practical inquiry, 
when the owner has lost title thereto or 
right to call the collector to account 
therefor. 

On the authority of many cases, 
where drafts carrying notice of owner- 
ship have been collected and credited by 
the collecting banker to his immediate 
correspondent, the credit has not been 
effectual as a payment of proceeds 
where the intermediary has failed, in- 
debted to both collector and owner, and 
the latter has sought to obtain the spe- 
cific proceeds from the collecting banker. 
But, barring the Gresham decision, in 
none of the cases where it has been so 
held, has there been, after collection, 
any acquiescence in the method of pay- 
ment of proceeds by the owner by a 
charge of the amount to the intermedi- 
ary upon advice thereof. Where this 
has not happened it is reasonable that 
title of the original owner to the pro- 
ceeds should not be regarded as lost. 
The credit entry of the proceeds—as a 
substitute for the actual transmission of 
cash which would be impossible for the 
great bulk of collection items—is a con- 
ditional credit, predicated on the sol- 
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vency of all parties; and if through the 
insolvency of the intermediary, the con- 
dition on which the credit operates as a 
payment of proceeds is violated, the 
credit does not so operate, and the title 
to the proceeds remains in the owner. 
But it is plain that there must be some 
point of time at which the conditional 
payment of proceeds by credit, becomes 
irrevocable and an absolute payment 
and the collector no longer accountable 
to the owner of the draft therefor. 

In view of the conceded fact that pay- 
ment of proceeds by transmission of 
cash in the case of each single and sep- 
arate item collected is an impossibility 
and that the necessary course of busi- 
ness requires payment of proceeds by 
credits to account and settlements of 
balances between bankers—a course of 
business which the owner contracts with 
reference to and only by means of which 
can his demand be collected with a min- 
imum of expense and risk—the view 
seems reasonable that when, after col- 
lection and credit by collector to inter- 
mediary, credit and advice by interme- 
diary to owner, and upon advice, charge 
of amount by owner to intermediary, or 
acquiescence in the course pursued, the 
specific proceeds of the particular draft 
are then paid, settled and accounted for 
by the collector to the intermediary, and 
his responsibility to the owner then 
ends. By the act or acquiescence of the 
owner in the course pursued, the there- 
tofore conditional credit becomes an 
absolute one, constituting payment of 
proceeds and transfer of title; the sole 
remaining responsibility of the collector 
being to settle his balance of account 
with his immediate correspondent. 

The Gresham decision denied the ef- 
fectuality of this mode of payment. In 
that case after advice of collection and 
credit, the owner charged the amount 


to the intermediary, and two days after 
this the intermediary failed. The court 
held the proceeds in the collector's hands 
not paid by the credit and charging, and 
they still belonged to the owner. The 
fact appeared in the case that in the 
settlement of his balance due the inter- 
mediary—made up in this instance of 
the amount ofthe particular draft, but 
which might have been more or less 
—the collector had, previous to learn- 
ing of the failure, directed the correse 
pondent in New York of both collector 
and intermediary, to credit this amount 
to the latter and that, by telegraph, he 
could have countermanded his direction 
in time to have saved the amount to the 
original owner. So far as the courts 
decision as to the collector's re- 
sponsiblity was based on the failure 
to do this—involving the question of col- 
lectors’ duty to protect the owner after, 
as we claim, payment—no comment is 
here attempted. But in that case the 
doctrine was clearly enunciated by 
Judge Gresham that credit by the col- 
lector, and charge by the owner after 
collection and advice, does not consti- 
tute payment of proceeds in the absence 
of actual transfer, and to this doctrine 
we except, for the following reasons, 
partly repeating what has been already 
said, 

Payments by common consent between 
distant debtor and creditor are necessa- 
rily made by credit entries as distin- 
guished from cash payments, and it is 
plain there should be a point of time 
when the transactions evidenced by such 
payments can be deemec finally settled 
and closed, and the collector discharged 
from further responsibility. That point 
of time, where the machinery of inter- 
mediary banks is employed, would seem 
to be where after collection and credit 
of proceeds, the original owner has been 
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advised of the collection and either 
charges the intermediary (as was done 
in the Gresham case) or otherwise ac- 
quiesces in the credit. From that time 
on, the continued risk of the intermedi- 
ary’s insolvency should be borne by the 
owner and not by the collector. If the 
proceeds are not then paid by the col- 
lector and he discharged from further 
responsibility, in many instances his lia- 
bilty might be prolonged for an indefi- 
nite length of time. Take a course of 
dealing where balances run along in 
favor of the collector against the last 
transmitter, so that there has been no 
specific remittance by the collector, and 
after a considerable period, the trans- 
mitter fails, not having settled with the 
owner. Is the responsibility of the col- 
lector to extend through this indefinite 
period of time? The reasonable view, 


it seems to us, is to regard the owner, 
when he charges the intermediary with 


the amount after collection and advice, 
as ratifying the method pursued by the 
collector of transmitting the proceeds— 
not by cash, but by the only available 


‘ therefor. 


way, credit to account—and accepting 
the credit entry as a payment to his 
agent, the intermediary; releasing the 
collector from further responsibility 
If, after acceptance of pay- 
ment, the intermediary fails, owing both 
collector and owner, the loss should fall 
on the latter. But if the collector has 
under his control a balance due the in- 
termediary, made up, wholly or in part, 
of the proceeds of the owner’s draft, it 
becomes an interesting question as to 
the right to this fund between owner 
and receiver of intermediary; and 
whether there remains any duty in the 
collector, having previously settled for 
the specific amount, to save or hold the 
fund in the interest of the holder, his 
own interests not being endangered by 
so doing. 

The views above expressed are not 
intended to be dogmatic. They are ad- 
vanced as a simple inquiry into the truth 
of the matter, and in the belief that a 
discussion of the subject and compari- 
son of opposing views cannot fail to be 
beneficial. 
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LEGAL DECISIONS. 


CERTIFIED CHECKS—LIABILITY 
OF DRAWER. 


Supreme Court of Illinois, May 13, 1891. 


METROPOLITAN Nat. BANK v, JONES 
et al. 


Where the payee of a bank-check has it certified by 
the bank, he thereby releases the drawer from liabili- 
ty thereon. 


Appeal from appellate court, first dis- 
trict. : 

Hamlin, Scott & Lord, for appellant. 
Runyan & Runyan, for appellees. 


Baiey, J. This wasa suit in assump- 
sit, brought by the Metropolitan Nation- 
al Bank of Chicago against Noble Jones, 
Edward S, Jones, and Walter Metcalf, 
co-partners doing business under the 
firm name of Noble Jones, to recover 
the amount of a bank-check for $1,540, 
drawn by the defendants on the Traders’ 
Bank of Chicago, payable to the order 
of the plaintiff. The defendants pleaded 
non assumpsit, and on trial before the 
court, a jury being waived, the issues 
were found for the defendants, and the 
court, after denying the plaintiff's mo- 
tion for a new trial, gave judgment in 
favor of the defendant for costs. 

The facts appear by stipulation, and 
are in substance as follows: 


On the 1st day of October, 1888, after the 
commencement of the banking hours in the 
morning of that day, the defendants, being in- 
debted to the plaintiff in the sum of $1,540, gave 
to the plaintiff their check on the Traders’ Bank 
of Chicago, as follows: 

“Edw. S. Jones. $1,540.00. Walter Metcalf. 
Noble Jones. 
Chicago, Cook Co., Ill., Oct. 1, 1888. 

Pay to the order of Metrop. Nat'l Bank fifteen 
hundred and forty doliars. 


To Traders’ Bank, 
Chicago, II. 


No, 18,128. Nose Jones,” 


On the same day, and during banking hours, 
the plaintiff sent said check by one of its col- 
lectors to the Traders’ Bank, and asked said 
bank to certify it, which was done by writing 
across the face of it as follows; ‘‘ Certified, 10, 
1,1888. Traders’ Bank of Chicago. CHARLES 
G. Fox.” The next morning, during banking 
hours, but before clearing-house hours, the 
plaintiff sent said check by its collector to the 
Traders’ Bank, and presented it for and de- 
manded payment, which was refused. There- 
upon, on the same day, and during banking 
hours, the plaintiff protested said check for non- 
payment, and sent notice of dishonor to the de- 
fendants. On the morning said check was pre- 
sented for payment, and before it was presented, 
and before clearing-house hours, the Traders’ 
Bank became insolvent, and suspended pay- 
ment, and its assets were subsequently placed 
in the hands of a receiver, who has since had 
possession thereof. Said receiver has paid the 
creditors of said bank dividends at different 
times, those paid to the plaintiff amounting to 
$693, leaving a balance, principal and interest, 
due on said check at the time of the trial, of 
$961.70. At the time said check was drawn, at 
the time it was certified, and at the time pay- 
ment was demanded, the defendants had suffi- 
cient funds in the Traders’ Bank to their credit 
to pay the check, and, if payment had been de- 
manded instead of certification, said bank 
would have paid it. 


Upon these facts the counsel for the 
plaintiff submitted to the court the fol- 
lowing proposition, to be held as law in 
the decision of the case, which was re- 
fused: 


‘“*The court holds, as a proposition of law, 
that when the holder of a check draws upona 
bank, situated in the same city as the holder, 
on the day of its issue takes said check to said 
bank and asks said bank to certify said check, 
which said bank certifies by marking ‘ Certified’ 
on the face thereof, and the day following, 
diring bank hours, presents said check to said 
bank for: payment, and the bank refuses pay- 
ment thereof, having become insolvent and 
passed into the hands of a receiver before bank- 
ing hours of said day, and the holder of said 
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check at once, and during banking hours of 
said day, gives notice of such dishonor to the 
drawer of said check, said certification does not 
release the drawer of said check, although at 
the time of the making and certification of said 
check the drawer had sufficient funds to his 
creditin said bank to pay the same, and if pay- 
ment had been demanded by the holder instead 
of certification, such bank could not have refused 
to pay the same.” 


The only question presented by this 
appeal is the one raised by the foregoing 
proposition, viz., whether the plaintiff, 
by obtaining certification of said check, 
released the drawers. A check being 
payable immediately and on demand, 
the holder can only present it for pay- 
ment, and the bank can fulfil its duty 
to its depositor only by paying the 
amount demanded. In other words, 
the holder has no right to demand from 
the bank anything but payment of the 
check, and the bank has no right, as 
against the drawer, to do anything else 
but pay it. It follows that there is no 
such thing as ‘‘ acceptance” of checks, 
in the ordinary sense of the term, for 
‘‘acceptance” ordinarily implies that 
the drawer requests the drawee to pay 
the amount at a future day, and the 
drawee ‘‘accepts"’ to do so, thereby 
becoming the principal debtor, and the 
drawer becoming his surety. Daniel, 
Neg. Inst. § 1601. If, then, the holder, 
on making presentment of the check, 
instead of demanding and receiving 
payment, has the check certified and re- 
tains it in his possession, he enters into 
a new and express contract with the 
bank not within the scope of the legal 
relations of the parties, nor within the 
presumed intention of the drawer. By 
certification, the bank enters into an 
absolute undertaking to pay the check 
when presented at any time within the 
period prescribed by the statute of lim- 
itations. The transaction, as between 
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the holder and the bank, is substantially 
the same, in legal effect, as though the 
holder had received payment, and had 
deposited the money with the bank, 
and received a certificate of deposit 
therefor, The liability of the bank, after 
certification, is independent of the ques- 
tion of its possession of the requisite 
amount of funds of the drawer; it being, 
by the act of certification, estopped to 
deny the possession of sufficient funds. 
Another result of the transaction is that 
the bank thereby becomes entitled to, 
and if its business is properly conducted 
actually does, charge the amount of the 
check to the account of the drawer at 
the time of the certification; thus in 
reality appropriating to the payment of 
the check the necessary amount of the 
money on deposit to the credit of the 
drawer, precisely the same as though 
the check were paid. As between the 
bank and drawer, certification has the 
same effect as payment, the funds rep- 
resenting the amount of the check being 
just as effectually withdrawn from the 
control of the drawer, and the indebted- 
ness from tthe bank to the depositor 
created by the deposit being just as ef- 
fectually satisfied to that amount in one 
case as in the other, The question 
whether this change in the rights and 
relations of the parties should be held ‘to 
discharge the drawer from further lia- 
bility on the check has not, so far as we 
are aware, ever been before this court 
for decision, but the great weight of 
authority, as found in the decisions of 
courts of other jurisdictions and in the 
treatises of law-writers of the greatest 
learning and ability, is in favor of the 
conclusion that the drawer is discharged. 
Mr. Daniel, in the section of his treatise 
above cited, lays it down as the rule that 
the bank, by certifying the check, be- 
comes the principal and only debtor; 
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that the holder, by taking a certificate 
of the check from the bank, instead of 
requiring payment, discharges the draw- 
er; and that the check then circulates as 
the representative of so much cash in 
bank payable on demand to the holder. 
The question is very elaborately and 
learnedly discussed in 1 Morse, Bank. 
{3d Ed.) $ 414 et seq., and the same 
conclusion reached, the following being 
a portion of the reasoning there adopted: 

‘*The drawer can no longer sue, though the 
bank should finally refuse to pay the check, for 
he has originally only a right to demand that 
the check shall be duly paid on presentment, 
and his action lies for the damage resulting to 
him or to his credit from not having his debt 
duly discharged in the manner he has led his 
creditor to suppose would be sufficient. But if 
the holder waives his right to immediate pay- 
ment, by expressly asking for or even by ac- 
cepting the offer of a certification by the bank, 
it follows that, since his act acquits the debt 
due him from the drawer, the drawer can there- 
after have no cause or basis whatsoever on which 
to sue. The matter is voluntarily taken out of 
his hands by the other parties, who make their 
arrangements to suit their own convenience. 
Even if the drawer has suggested or requested 
the arrangement, the assent of the payee and 
holder must be regarded as at his sole risk. He 
is not obliged to take the bank’s promise in 
place of the drawer's indebtedness. The prom- 
ise of the bank on the drawer’s account accepted 
as satisfactory by the creditor discharges the 
debtor, and at the same time deprives him of 


further concern or possible right of action in the 
premises.” 


See, also, Tied. Com. Paper, § 435. 
This question was before the court of 
appeals of New York in Bank v. Leach, 
52 N. Y. 350, and it was there held that 
where a holder of a check presents it 
and procures it to be certified by the 
bank instead of being paid, such certifi- 
cation is, as between the holder and the 
drawer, a payment, and discharges the 
drawer from liability. In discussing the 
grounds upon which their decision is 
‘based, the court say: 
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** When the drawee accepts, it is an appropri- 
ation of the funds, PRO TANTO, to the service and 
use of the payee or other person holding the 
bill, so that the amount ceases henceforth to be 
the money of the drawer, and becomes that of 
the payee or other holder in the hands of the 
acceptor. It is entirely clear that the acceptance 
of a time draft, before due, does not operate as 
a payment as respects the drawer. Its only ef- 
fect is to make the acceptor the primary party to 
pay the draft. But the parties to a certified 
check, due when certified, occupy a different 
position. There the aoney is due and payable 
when the check is certified. The bank virtually 
says that the check is good. ‘We have the 
money ot the drawer here ready to pay it. We 
will pay it now if you will receive it,’ The 
holder says: ‘No: I will not take the money. 
You may certify the check, and retain the 
money until this check is presented.’ The law 
will not permit a check when due to be thus pre- 
sented, and the money to be left with the bank 
for the accommodation of the holder, without 
discharging the drawer. The money being due 
and the check presented, it is his own fault if 
the holder declines to receive the pay, and for 
his own convenience has the money appropriated 
to that check, subject to its future presentment 
at any time within the statute of limitations.” 


See also, Essex Co. Nat. Bank v. Bank 
of Montreal, 7 Biss. 193. It seems to us. 
very clear, both upon principle and au- 
thority, that the plaintiff in this case, by 
obtaining certification of their check, 
discharged the defendants from all lia- 
bility thereon as drawers, and that the 
subsequent presentmert of the check for 
payment, though on the next business 
day after the check was issued, did not 
revive or in any manner affect the de- 
fendants’ liability. 

But it is said that a different view was 
laid down by this court in Bickford v. 
Bank, 43 Ul. 238; Rounds v. Smith, 1d. 
245; and Brown v. Leckie, 43 Ul. 497. 
It will be found, on examination, that in 
each of those cases certification of the 
check was obtained by the drawer be- 
fore delivery to the payee, and that no 
presentment was made by the holder 
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until made in due course for payment. 
It is easy to see that an essentially dif- 
ferent rule should apply in acase of that 
kind. The fact that the drawer, before 
delivering the check, gets the bank to 
certify it, in no way changes its essen- 
tial nature as a check, or affects the 
drawer’s liability in case, on due pre- 
sentment for payment, the paper is dis- 
honored. The reasoning of the opinion 
in the above-mentioned cases should be 
restricted in its application to the facts 
appearing in those cases, and, as applied 
to those facts, it is doubtless correct, 
and should be followed. But it cannot, 
and, as we may assume, it was not in- 
tended, to apply to cases like the pres- 
ent, where the holder has himself made 
presentment of the check, and instead 
of receiving payment, as he might and 
should have done, has chosen rather to 
accept, in lieu of payment, an express 
executory agreement by the bank to pay 
the check to the holder when presented 
for payment at any time thereafter. 
Much effort is made by counsel to 
show that, to be consistent with the doc- 
trine established by the case of Munn v. 
Burch, 25 lll. 35, and in the numerous 
cases in which that decision has been 
followed, we must hold that the defend- 
ants were not released from liability by 
the certification of the check. In Munn 
v. Burch we held, contrary to the rule 
recognized in many of the states, that a 


depositor, by delivering to another his 


check on his banker for value, transfers 
to the payee of the check and his assigns 
so much of the deposit as the check calls 
for, and that on presentation of the 
check for payment, the banker becomes 
liable to the holder for that amount, 
‘provided the drawer has on deposit at 
the time a sufficient sum applicable to 
that purpose to pay the check. Accord- 
ingly, if the banker refuses to pay the 
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check on presentment, he becomes liable 
to an action by the holder to recover its 
amount. It follows that the giving of 
the check becomes, at least after pre- 
sentment, an assignment to the holder 
of a sufficient amount of the deposit to 
pay the check, and therefore a definite 
appropriation of that sum to its pay- 
ment binding upon all the parties to the 
check. The argument sought to be 
made, if we understand it, is that the 
certification of the check is no more ef- 
fectual appropriation of the fund on de- 
posit to the payment of the check than 
was already made by the act of the 
drawer in giving the check, and there- 
fore that one of the chief grounds upon 
which the rule adopted in other states, 
that certification releases the drawer, is 
based, fails or is inapplicable here. If 
the mere tact of such appropriation, 
however made, is the test by which to 
determine whether the drawer has been 
released or not, there may be force in 
the argument. We do not understand, 
however, that such is the case. Some 
of the authorities, it is true, allude to 
and dwell upon that circumstance as 
possessing very considerable signifi- 
cance, but we do not understand that 
any of them make it the test or basis of 
the rule. The rule laid down in Munn 
v. Burch is based upon the implied 
agreement on the part of the banker to 
pay out the money deposited to the 
holders of the depositor’s checks, at 
such times and in such sums as the de- 
positor sees fit, by his checks, to order, 
and such agreement is held to be so far 
available to the holder of the depositor’s 
check as to enable him, after the check 
has been duly presented for payment 
and payment refused, to bring suit 
against the banker in his own name,and 
recover the amount of the check. The 
banker,as the result of his implied agree-' 
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ment, becomes the principal debtor, but 
the drawer is still liable, at least as surety, 
and is at liberty at any time, by paying 
and taking up the check, to reinvest 
himself with the legal title to the money 
on deposit. The appropriation of the 
fund, then, so far as any definite appro- 
priation of it can, under the circum- 
stances, be said to be made, is only con- 
ditional and follows in strict accordance 
with the terms of the contract between 
the parties, and must be regarded as 
one of the consequences contemplated 
by them at the time the check was 
drawn. But where the holder of the 
check, on presenting it to the banker, 
instead of demanding and receiving 
payment, as the parties contemplated 
and as is his legal duty, requests and 
obtains certification, and retains the 
check in his own hands, wholly different 
rights are obtained, and subsequently 
different rules of law are applicable. 
The appropriation of the deposit to the 
payment of the check then becomes ab- 
solute, and the holder enters into new 
contractual relations with ‘the banker, 
not contemplated or authorized by the 
drawer, and which place the fund appro- 
priated wholly beyond his control and 
out of his reach, Even viewing the 
drawer as surety, the new contract be- 
tween the creditor and the principal 
debtor, affecting as it does the character 
of the debt and the time and manner of 
payment, should of itself be held, upon 
well-settled principles of law, to be suf- 
ficient to discharge his liability as surety. 
But, whether the decision of the case 
should be placed upon this ground or 
not, the presentment of the check for 
payment and its dishonor on the one 
hand, and its presentment and certifica- 
tion on the other, involve legal rights, 
and invoke the application of legal rules, 
so essentially different that the doctrine 
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of the case of Munn v. Burch, which is 
controlling where payment is demanded 
and refused, can have no relevancy to or 
controlling effect, even by analogy, in a 
case where the holder gets the check 
certified. We are of the opinion that no 
error was committed in refusing to hold 
the proposition submitted by the plain- 
tiff as the law in the decision of the case, 
and that the appellate court properly af- 
firmed the judgment. The judgment of 
the appellate court will accordingly be 
affirmed. 


LOST CERTIFICATE OF DEPOSIT 
—INDEMNITY. 


Supreme Judicial Court of Massachusetts, 
Suffolk, May 9, 1891. 


SCHMIDT v, PEopLE’s NaT. BANK. 


In an action on a lost certificate of deposit, the 
court, before entering judgment, may require plaintiff 
to give an indemnifying bond. 

Report from Superior court, Suffolk 
county; Rosert R. Bisnop, Judge. 

Action by Nicholas Schmidt against 
the People’s National Bank, upon a cer- 
tificate of deposit. Plaintiff claimed 
that the certificate had been destroyed, 
but the court found that it had been 
lost, and not destroyed, and found for 
plaintiff the amount of the certificate 
with interest at two per cent., the rate 
agreed upon with defendant, from the 
date of the certificate. The court also 
found that when plaintiff, after loss of 
the certificate, demanded payment of 
defendant, he refused to give an indem- 
nifying bond. Plaintiff contended that 
he was entitled to 6 per cent, interest 
from the date of such demand. 

Sherman L. Whipple, for plaintiff. Z. 
E. Ware and A. Blume, for defendant. 


Morton, J. Whether regarded as a 
rule of practice or as a rule of law, it is 
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within the power ot the court, in an ac- 
tion at law upon a lost note by the 
owner thereof, or by the party entitled 
thereto, to require the plaintiff, before 
the entry of judgment thereon, and the 
issuing of execution, to file a suitable 
bond of indemnity for the protection of 
the maker, or of the party or parties 
whom the plaintiff seeks to hold in such 
action. Fales v. Russell, 16 Pick. 315; 
Almey v. Reed, 10 Cush. 421; Hinckley v. 
Railroad Co., 129 Mass. 52; Tucker v. 
Tucker, 119 Mass. 79; Cobb v. Tirrell, 
141 Mass. 462, 5 N. E. Rep. 828; Tuttle 
v. Standish, 4 Allen, 481; Tower v.Bank, 
3 Allen, 387. The reason of the rule 1s 
that the maker or the party whom it is 
sought to hold is, upon payment of the 
amount due upon the note, entitled to 
its production and surrender; but as 
this cannot be done when the note is 
lost or destroyed, and as it would in 
such a case be unjust to pérmit the 
maker or parties liable on the note to es- 
cape liability altogether by means of its 
loss or destruction, if they can be suffi- 
ciently protected in case it should after- 
wards come to light, and would be a 
hardship on the plaintiff to compel him 
to resort to a court of equity, the injus- 
tice and hardship which would otherwise 
result are avoided, and the defendants 
are protected, by allowing the plaintiff 
to take judgment and have execution 
upon filing a suitable bond of indemnity. 
Cobb v. Tirrell, supra. The trial in the 
present case was before the court with- 
out a jury, and the judge who tried the 
case found as a fact that the certificate 
was not destroyed, but was lost; and 
found for the plaintiff for the amount of 
the certificate, with interest at 2 per 
cent; but ordered judgment not to be 
entered, without production of the cer- 
tificate, until a bond was filed by the 
plaintiff conditioned to save the defend- 
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ant harmless, to the satisfaction of the 
court. The finding of the court that 
the note was lost was a finding of fact 
which cannot be reviewed here, even if 
we saw any reason, which we do not, to 
doubt its correctness; and it is perfectly 
evident, upon the cases cited above, 


_ that it was entirely within the power of 


the court to make the order which it did 
in regard to the entry of judgment, It 
is also clear that the finding in regard to” 
interest wascorrect. Pierce v. Bank, 129 
Mass. 425; /nstitution v. Boston, \d. 82; 
Brannon v. Hursell, 112 Mass. 63. In 
accordance with the report, the entry 
must therefore be judgment on the 
finding. 


NATIONAL BANKS--INSOLVENCY 
—MISCONDUCT OF DIRECTORS 
—RIGHT OF STOCKHOLDERS 
TO SUE. 


U. S. Circuit Court, S. D. Ohio, W. D., 
April 24, 1891. 


Howe v. BARNEY é ad. 


A stockholder in an insolvent national bank for 
which a receiver has been appointed cannot sue its di- 
rectors to make them personally liable for the mis- 
management of the bank, as the right of action is in 
the receiver, and not in the individual stockholder. 


At law. 

Milton Sater and Follett & Kelly, for 
plaintiff. Paxton& Warrington, Harmon 
Colston, Goldsmith & Hoadly, Jordan, 
Jordan & O'Hara, and C. W. Baker, for 
defendants. 


Sace, J. The plaintiff sues as the 
owner and holder of too shares of $100 
each, of the capital stock of the Metro- 
politan National Bank, a corporation 
organized under and by virtue of the laws 
of the United States for the purpose of 
carrying on the banking business, which 
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business it did carry on in the city of Cin- 
cinnati, Ohio, from the first day of Jan- 
uary, 1884, to the first day of February 
1888, its capital stock being $500,000. 
The petition sets forth that the defend- 
ants constituted the board of directors 
of said bank, and by reason of their mis- 
management, carelessness, neglect, bad 
faith, and unlawful conduct in the ad- 
ministration of their office, permitted and 
caused the money, property, assets, and 
capital of the bank to be squandered, 
wasted, and loaned upon insufficient se- 
curity or without security, and the cap- 
ital stock to become almost worthless, 
to such an extent that the bank became 
embarrassed and insolvent, by reason 
whereof the comptroller of the treasury 
of the United States, on the 6th day of 
February, 1888, seized upon and took 
possession of the bank, displaced the 
defendants from the management and 
control thereof, and turned over its 
money, property, and assets to a re- 
ceiver duly appointed, who proceeded 
to close out and wind up its affairs ac- 
cording to the laws of the United States. 
The petition sets forth in detail the acts 
of the directors complained of, and al- 
leges that from the property and assets 
of the bank sufficient money was real- 
ized to pay its creditors and depositors 
in full; and that dividends at different 
times have been declared and paid to 
the stockholders, including the plaintiff, 
of 49 per cent. of the facé value of the 
stock held by them, the dividend to the 
plaintiff amounting to $4,900. 

The petition further alleges that by 
reason of the acts of the defendants com- 
plained of the plaintiff has lost 51 per 
cent. of the stock so owned and held by 
him as aforesaid—that is to say, the 
sum of $5,100,—for which he prays 
judgment, with interest and costs. 

Four of the defendants have filed 
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answers. The cause is now before the 
court upon general demurrer on behalf 
of the defendants Charles M. Holloway 
and Edward N. Roth. The demurrer 
is upon the ground that, admitting the 
facts alleged in the petition, the right of 
action is in the receiver, and not in the 
individual stockholders, The precise 
point was before the court in Bank v. 
Peters, 44 Fed. Rep. 13, (circuit court 
of.the United States, eastern division of 
Virginia,) where it was held that the 
creditor of an insolvent national bank, 
for which a receiver has been appointed, 
cannot sue its directors for the purpose 


' of making them personally liable for the 


mismanagement of the bank, but that 
the suit must be instituted by the re- 


ceiver. This decision is in harmony 


with the entire line of authorities upon 
the subject. 

Smith v. Hurd, 12 Metc. (Mass.) 371, 
is a leading case on this point. 


It was 
there held: First. That there is no pri- 
vity, relation, or connection between 
the holders of shares in a bank, in their 
individual capacity, on one side, and the 
directors of the bank on the other, and 
that the bank is a corporation and body 
politic, having a separate existence as a 
distinct person in law, vested with the 
entire stock and property thereof, and 
that its agents, debtors, officers, and 
servants are responsible to it for all con- 
tracts made in reference to its capital, 
and for all torts and injuries diminishing 
or impairing it. Second. That the indi- 
vidual members of the corporation have 
no right or power, jointly or severally, 
to intermeddle with the property orcon- 
cerns of the bank, or call any officer, 
agent, or servant to account, or dis- 
charge them from any liability. Zhird. 
That injury done to the capital stock by 
wasting, impairing, and diminishing its 
value is not, in the first instance, neces- 
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‘sarily a damage to the stockholders. All 

sums which could in any form be recov- 
ered on that ground would be assets of 
the corporation, and would be held in 
trust to pay the debts of the bank; and 
it would be only after those debts were 
paid, and in case any surplus should re- 
main, that the stockholders would be en- 
titled to receive anything. Fourth. That, 
strictly speaking, shares in a bank do not 
constitute a legal estate and property, but 
rather confer 4 limited and qualified 
right upon the stockholders to partici- 
pate, in the proportion of their holdings, 
in the benefit of the common fund vested 
in the corporation for the common use; 
that the stockholder’s interest is a qual- 
ified and equitable one, manifested usu- 
ally by a certificate, which is transfer- 
able,and that an injury done to the stock 
and capital by such negligence or mis- 
feasance, is not an injury to such sepa- 
rate interest, but to the whole body of 
stockholders in common. The opinion 
was by Chief Justice SHaw. He said 
that if an action could be brought by 
one stockholder it might be brought by 
the holder of a single share, so that for 
one and the same default of the direct- 
ors there might be as many actions as 
there were shares. 

In Craig v. Gregg, 83 Pa. St. 19, it 
was held that an individual stockholder 
could not maintain a separate action at 
law against the directors of a corpora- 
tion for damages by reason of the negli- 
gence of the directors, and that the 
remedy must be in a form to protect 
the interests of the corporation as the 
trustee for all its stockholders and the 
creditors. 

So in Allenv. Curtis, 26 Conn. 455, it 
was hold that the directors are the 
agents of the corporation, and liable 
only to it, their principal, for their acts. 

In Zvans v. Brandon, 53 Tex. 56, a 


petition by a stockholder in a corpora- 
tion for a recovery of damages for him- 
self, and not on behalf of the corpora- 
tion, for the wrongful acts of the direct- 
ory, was held bad on demurrer. No 
case has been cited, nor do I know of 
any, in which there has been a ruling to 
the contrary. There are cases in which 
it has been held that if the corporation 
is under the control of the parties sought 
to be charged, or if it refused, upon the 
request of the stockholders, to bring 
suit, the stockholder himself may bring 
a suit in equity in his own behalf and in 
behalf of all other stockholders who may 
wish to come in, but the corporation 
must be made a defendant, as well as 
the party sought to be charged, and the 
decree, if it be against the defendants, 
must be to compel them to make good 
to the corporation the corporate money 
or property lost by their negligence. 
Such a suit was Robinson v. Smith, 3 
Paige, 222, where, previous to the 
adoption of the Revised Statutes of New 
York, it was held that generally, where 
there was a waste or misapplication of 
the corporate funds by the officers or 
agents of the company, a suit to compel 
them to account for such waste or mis- 
application should be in the name of 
the corporation. But, as the court never 
permits a wrong to go unredressed 
merely for the sake of form, it was further 
held that, if it appeared that the direct- 
ors of the corporation, by collusion with 
those who had made themselves answer- 
able by their negligence or fraud, re- 
fused to prosecute, or if the corporation 
was still under the control of those who 
must be made the defendants in the 
suit, the stockholders, who are the real 
parties in interest, would be permitted 
to file a bill in their own name, making 
the corporation a party defendant; and 
if the stockholders were so numerous as 
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to render it impossible or very inconve- 
nient to bring them all before the court, 
a part may file a bill in behalf of them- 
selves and all others standing in the 
same situation. To the same effect, see 
Brinckerhoff v. Bostwick, 88 N. Y. 52; 
Evans v. Brandon and Allen v. Curtis, 
cited supra; Smith v. Poor, 40 Me. 415; 
Carter v. Glass Co., 85 Ind. 180. In all 
these cases, however, it was held that 
the corporation mast be made a party 


defendant, and is the real beneficiary if 
the suit be successful. So, also, in 
Dewing v. Perdicaries, 96 U. S, 193, 197, 
198, it was held that the avails of the lit- 
igation, if there be any, go to the cor- 
poration, and are a part of its means as 
if it had itself sued and recovered. 

It is not necessary to pursue the sub- 
ject furthér, The demurrer must be 
sustained, and the petition dismissed, at 
the costs of the plaintiff. 


ABSTRACTS. 


Alabama. 


PLEDGE oF STocK—LIABILITY FOR DEBT. 


A pledgee of stock who has the old certificates 
cancelled and new certificates issued in his own 
name, is liable to creditors of the corporation as 
a stockholder. 

National Commercial Bank v. McDon- 
nell, Supreme Court of Alabama, April 


7, 1891. 


Note.—The court, in deciding the 
above point, said: 

The first ground on which the bank 
resists its liability as a stockholder is 
that it held the stock as pledgeé¢, or as 
collateral security for a debt due the 
bank by A. Proskzur, who originally 
owned the stock. The facts are Pros- 
keur, being indebted to the bank, de- 
livered in 1881 the stock as collateral se- 
curity for the debt, indorsing on the 
certificates a power of attorney author- 
izing an officer of the bank to transfer 
the shares on the books of the insurance 
company. The shares were noted on 
the stock ledger as held by the bank as 


collateral security. They were trans- 
ferred on the books,eand the certificates 
issued to Proskzeur were surrendered to 
the company, and new certificates is- 
sued, November 14, 1883, to and in the 
name of the bank, which was entered, 
and stood on the books of the company 
as a stockholder until the company 
failed and made the assignment. Win- 
ston, the president of the bank, was 
elected a director of the insurance com- 
pany, as representing the stock held 
by the bank, and was such director 
when the assignment was made. After 
observing that a corporation and its 
shareholders are in reality the same, 
and when the corporate obligations are 
created, the company’s assets, including 
the liability of its shareholders, on 
whose behalf they are created, are 
pledged as security, the general rule is 
thus stated in 2 Mor. Priv. Corp. § 852: 


‘*It has accordingly been held that the credit- 
ors of a corporation are entitled to hold every 
legal owner of shares liable as a shareholder, 
without regard to equities existing between him 
and third persons, and may enforce, not only 
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the liability of such shareholder to contribute 
the portion of capital subscribed by him to the 
company, but also any further liability to cred- 
itors imposed by statute.” 


As to the liability as stockholder of a 
pledgee of stock, it is said in Cook on 
Stock and Stockholders, § 247: 


‘* A pledgee of stock, that is, one to whom the 
stock has been transferred in pledge, or as col- 
lateral security, and who has had the stock 
transferred into his own name on the corporate 
books, is liable to the creditors of the corpora- 
tion as though he were the absolute owner of 
the stock.” 


Omitting a citation of authorities, 
which may be found in the notes to the 
sections quoted, we shall be content to 
make extracts from one or two cases 
which clearly and emphatically enun- 
ciate the correct rule, In Weelock v. 
Kost, 77 Ill. 296, it is said: 


‘* The legal title to the stock was in appellant 
by his own procurement, although the equitable 
title may have been in other parties; but it 
would be a singular doctrine to hold that the 
creditor should seek out the equitable owner 
against whom to enforce his claim. Primarily, 
he may proceed against the party in whom is 
the legal title to the stock. Where shares of the 
stock ina banking corporation have been hy- 
pothecated, and placed in the name of the trans- 
feree, he will be subjected to all the liabilities 
of ordinary owners. It is for the reason the 
property is in his name, and the legal owner- 
ship appears to be in him.” 


And in Bank v. Case, 99 U. S. 628, the 
rule is laid down as follows: 


‘*It is thoroughly established that one to 
whom stock has been transferred in pledge, or 
as collateral security for money loaned, and 
who appears on the books of the corporation 
as the owner of the stock, is liable as a stock- 
holder for the benefit of the creditors.” 


One of the reasons given is ‘‘ that af- 
ter having taken the apparent ownership 
and thus become entitled to receive divi- 
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dends, vote at elections, and enjoy the 
privileges of ownership, it would be in- 
equitable to allow him to refuse the re- 
sponsibilities of a stockholder.” The 
bank having voluntarily surrendered the 
certificates received from Proskeeur, 
and procured the transfer of the shares 
to be made on the books of the insurance 
company, and new certificates to be is- 
sued in its own name,changed its appar- 
ent holding as pledgee to that of legal 
owner; thereby assuming the relation of 
stockholder to the company and the 
creditors, acquiring as to the former all 
the rights, and as to the latter all the 
responsibilities of a shareholder. On 
the undisputed facts, the bank is a 
stockholder, within the meaning of the 
constitution and the statute. 


Texas. 


PRESIDENT OF BANK—REPRESENTATION 
oF SOLVENCY—PERSONAL LIABILITY. 


1. Having heard a rumor that a bank was not 
sound, one of its correspondents told its presi- 
dent that he had deposits in the bank, and 
wanted to know its financial condition. The 
president replied that there was no question of 
the ability of the bank to meet all liabilities, and 
the correspondent was thereby induced to con- 
tinue his deposits, which were lost by reason of 
the insolvency of the bank. HELD that, though 
the representation was not made with intent to 
deceive, the president was personally liable, if, 
by the exercise of ordinary diligence, he could 
have known that his statement was not true. 

2. The right of the correspondent to rely on 
the representation is clear, and it was error to 
submit the question to the jury. 

3. A charge, in such case, that fraud must be 
proved, and is never presumed, is abstract, and 
liable to mislead. 


Giddings et al. v Baker etal. Supreme 
Court of Texas, March 20, 1891. 
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WARNER VAN NORDEN. 


(Biographical Series No 1o.) 


rR. WARNER VAN NORDEN, 
whose portrait accompanies our 
present issue, isPresident of the National 
Bank of North America, one of the oldest 
of our large New York banks. Its suc- 
cessful career covers a period of over 
forty years. With a capital and surplus 
of $1,275,000—its last statement shows 
deposits of over six millions, The man- 
agement of this bank has been singularly 
successful. With the prudence and con- 
servatism that belong to our old-fash- 
ioned bankers, it has made steady but 
sure progress, each year laying new 
foundations for permanent and profitable 
future successes. The large business 
with Wall Street brokers which was a 
feature with banks twenty years ago has 


been almost entirely relinquished by this | 


bank, whose accounts now are with in- 
dividuals, corporations and merchants 
and out-of-town bankers. 

The National Bank of North America 
for nearly two generations has been the 
favorite depository of old families and 
large corporations, including savings 
banks. 

In the Clearing House it represents a 
number of the smaller city banks as well 
as a large number of out-of-town banks 
and bankers. Of its directors, seven 
are, or have been, bank presidents. The 
Board includes such solid names as Jacob 
D. Vermilye, president ot the Merchants’ 
Bank; Henry B. Hyde, president of the 
Equitable Life Insurance Company; 
Henry A. Kent, William Dowd, John J. 
Donaldson, Henry H. Cook, Elihu Root, 


Salem H. Wales, Stephen M. Clementy 
Warner VanNorden, David H. Hough- 
taling, John H. Flagler, William F- 
Havemeyer. 

The president, Mr. Warner VanNor- 
den, is forty-nine years of age and a 
native of this city. Descgnded, on his 
mother’s side, from Jean Mousnier de 
la Montagnie, the Vice-Director of the 
colony of New Netherlands with Petrus 
Stuyvesant, and also a lineal descendant 
of Dr. Everardus Bogardus, the first 
Presbyterian. minister in the United 
States who filled a stated pastorate, he 
comes from the sterling Dutch and Hu- 
guenot stock whose very name is a 
synonym of thrift, integrity and business 
ability. 

Mr. VanNorden’s family have lived in 
New York for nearly two hundred and 
sixty years, and have always been iden- 
tified with the Reformed or Presbyterian 
church, of which he isa prominent elder. 
He has traveled extensively, is a devoted 
reader and is well known as an effective 
public speaker. Educated as a merchant, 
he retired from business about fifteen 
years ago. Since then he has invested 
his capital in various banking, railroad 
and other enterprises. He is now a di- 
rector in four banking institutions and 
also in several other corporations. 

The venerable bank of which he is the 
president has weathered every storm for 
nearly half a century and has before it, 
we trust, a career of great usefulness 
and unbounded prosperity. 
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QUERIES AND REPLIES. 


Grace on Time Certificate of Deposit. 


First NATIONAL BANK, 
GaRNETT, Kansas, June 8, 1891. t 


Editor Banking Law Journal: 


Dear Sir:—Can a bank justly claim three 
days grace on its time certificate of deposit in 
the State of Kansas? 


JouN R. Foster, Pres. 


Answer.—Grace is allowed only upon 
negotiable instruments. We will as- 
sume the cegificate inquired of, negoti- 
able. Before proceeding to specific 
answer, let us examine some interesting 
cases, for purposes of instruction, where- 
in the question of grace or no grace in 
the payment of a negotiable certificate 
of deposit has been of importance, not 
only in determining the right of the 
bank to claim grace, but regarding the 
time of proper presentment to hold in- 
dorsers, and the liability of a collecting 
bank for non-presentment at the proper 
time. 

In Perkins v. Franklin Bank, 21 Pick. 
(Mass.) 483, an action was brought 
against the bank on the following post- 
note: 


The President, Directors and Company of the 
Franklin Bank promise to pay Heman Holmes, or 
bearer, one thousand dollars in seven months, with 
interest at the rate of four and one half per cent. per 
annum until due, and no interest after. Boston, De- 
cember 7, 1836. 

Action was commenced on this July 7, 
1837, not allowing grace. The bank 
contended grace should have been al- 
lowed, and that the action was prema- 
ture. The Massachusetts statute al- 
lowed grace onall promissory negotiable 
notes, payable at a future day certain, 
in which there was not an express stip- 
ulation to the contrary. The holder, 
however, offered the testimony of vari- 


ous bank cashiers that grace was never 
demanded, or allowed, on a bank post- 
note, to their knowledge, and that it 
was the usage and custom of banks to 
pay these instruments without grace. 
But the court refused to admit evidence 
of the custom. It held the statute 
made no distinction between bank post- 
notes and other notes, but gave grace to 
all: and the usage of banks could not 
vary the statute. The bank, therefore, 
was entitled to grace. 

This ¢ase, we see, involved the right 
ofa ah to claim grace on a post-note, 
and, notwithstanding a usage of bankers 
to pay without grace, the right was up- 
held under the statute allowing grace on 
promissory notes. In the following 
case, the liability of a collecting bank to 
the owner for presenting and protesting 
a similar note on the due date, without 
grace, thus releasing indorsers, is passed 
upon, 

Mechanics’ Bank at Baltimore v. Mer- 
chants’ Bank at Boston, 6 Met. (Mass.) 13. 
The Baltimore bank sent a post-note to 
the Boston bank for collection, and the 
latter caused presentment and notice to 
be made and given on the day the note 
was due, without grace. The Baltimore 
bank, assuming the indorsers dis- 
charged, sued its Boston collector to re- 
cover damages for negligence. The 
questions presented were (1) was re- 
course against the indorser lost? (2) If 
this was established, did the circum- 
stances disclose such negligence and un- 
skillfulness on the part of the collector as 
to make it liable? 

On the first point, it was held, follow- 
ing the previous case, that the note was 
entitled to grace and recourse against 
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the indorsers was lost; but on the sec- 
ond point—it being shown that the 
uniform course had been for the holders 
to present post-notes for payment on the 
day of maturity without grace, and that 
whether banks were entitled to grace on 
their post-notes had not at the time been 
decided—the court found that the col- 
lector had used due care under the cir- 
cumstances and was not liable. In this 
case, in testifying to the custom to pay 
without grace, several witnesses testified 
that it would have injured the credit of 
the bank to have demanded grace on 
post-notes. 

Turning to Iowa, we have the coun- 
terpart of these Massachusetts cases in 
two decisions by the supreme court, one 
involving the question of grace on a 
certificate of deposit as determining an 
indorser’s liability; and the other, the 
liability of a collecting bank for non- 
presentment at the proper date. In the 
case of Haddock v. Woods, 46 Iowa, 433, 
the certificate of deposit was as follows: 


$700. B. F. ALLEN’S BANK. No. 16,934. 


DES MOINES, IowA, March 31, 1874. 


Mrs, Hannah Woods has deposited in this office 
seven hundred dollars, payable to the order of her- 
self, in current funds, on return of this certificate one 
year after date, with interest at the rate of seven per 
cent. per annum until due only. 


P. H. S., Teller. HARRY WEST, Cashier. 


The action was by the holder against 
the indorser, Hannah Woods. Demand 
and notice were made and given on the 
day of maturity without grace. The 
lower court found that the certificate 
was a negotiable instrument, and de- 
mand being before the days of grace, 
the indorser was not bound. The holder 
contended that the instrument being 
payable in current funds was not nego- 
tiable, and the maker not entitled to 
grace. The supreme court held that 
while paper payable in current funds is 
not on its face negotiable, parol evidence 
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is admissible to show that it means 
money; and it having been found by the 
court below that the certificate was pay- 
able in money, the paper was entitled to 
grace, demand and notice were prema- 
ture, and the indorser was discharged. 
The holder then sued the collecting 
bank for negligence in not protesting 
the certificate on the proper day, and 
releasing the indorser. Haddock v. Citi- 
zens’ Nat. Bank, 53 lowa, 542. But here 
there was evidence introduced of a cus- 
tom existing among the bankers cf Des 
Moines in relation to certificates of 
deposit, that they were payable without 
grace, and that the collector presented 
and protested.the certificates in accord- 
ance with the custom; and the court 
held that the collector having proceeded 
according to the custom was not charge- 
able with negligence. Further, the 


certificate being payable in current 
funds, its negotiability and consequent 


right to grace was a mixed question of 
law and fact; and admitting it bound to 
know the law, the collector was not 
bound to know the fact. The collector 
therefore was not liable. In this case, 
it was urged that evidence of the custom 
was inadmissible to nullify the statutory 
provision allowing grace. The court 
says: ‘‘Whether this is true or not 
under the facts we shall not stop to 
inquire; it will be conceded. As be- 
tween the holder and maker of the cer- 
tificate, it has been held such evidence 
was not admissible. Perkins v. Franklin 
Bank, 21 Pick. 483.” As affecting the 
liability of the collector, however, we 
see the court admitted the evidence. 

Viewing the result of these cases, 
what do they disclose? 


1. Existence of a custom among bankers 
wherever the question has arisen, to pay nego- 
tiable time certificates »f deposit, Or post-notes, 
without grace, 
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2. Inadmissibility of this custom to control 
statutory provisions under which promissory 
notes are made payable with grace. 

3. Bankers not compelled to pay before ex- 
piration of days of grace, notw’thstanding con- 
trary custom, 

4. Third day of grace, the proper date of pre- 
sentment; and indorsers discharged if custom 
followed, and grace not allowed. 

5. But collecting bankers who present before 
days of grace, in accordance with custom, and 
thus release indorsers, nevertheless exonerated 
from liability—at least where it has not been 
previously established in the state by judicial 
decision that, notwithstanding the custom, time 
certificates of deposit are only payable at the 
expiration of three days. 

Coming now to the specific question 
presented, whether a Kansas bank can 
justly claim three days grace on its 
time certificate of deposit, the Kansas 
statute reads—Gen. Stat. 1889. Par. 480: 


All bonds, notes and bills of exchange, except bank 
checks and sight drafts, made negotiable by this act, 
shall be entitled to three days of grace in time of pay- 
ment. 


The act makes promissory notes pay- 
able to any person or order, or to any 
person or bearer, negotiable. A bank- 
er’s time certificate of deposit is the 
promissory note of the banker, and as 
such is entitled, and the payor can 
claim, three days of grace under the 
Kansas statute. 


Taxation of National Bank Shares in 
Missouri. 


First NATIONAL BANK, 
BRUNSWICK, Mo., June 8, 1891, 


Editor Banking Law Journai: 
Dear Six:—Kindly give us your opinion as to 
how national banks should be assessed in this 


State. I note the interesting article in June 
Ist number in regard to tax on national banks 
in Kansas. We are assessed on our full capital 
stock and the board of equalization would not 
make any different ruling than that we would 
have to pay tax on the full amount. 

A. M. Dumay, Cashier. 


Answer.—The method or plan of as- 
sessment and taxation of national bank 
shares in Missouri as provided by stat- 


ute and stated in judicial decisions is 
as follows: 

The assessment must be against the in- 
dividual shareholders, and nota lump or 
aggregate assessment against the bank. 

This was the ruling of the Kansas su- 
preme court in its recent decision; is 
the ruling of many other courts; and it 
has been so held in Missouri.* Under 
the Missouri statute + the president or 
other chief officer must deliver the as- 
sessor a list of the shares, names and 
residences of shareholders, and a state- 
ment of the actual cash value of the 
stock and all the property of the bank. 
The statute provides { that the taxes as- 
sessed on the shares must be paid by 
the bank, who may recover from the 
owner the amount so paid, or deduct 
from dividends, and acquire a lien on 
the shares therefor. 

If the bank fails or refuses to pay the 
tax for the shareholders the tax is not 
to be enforced by suit against the bank, 
but by the sale of the stock of the share- 
holders. To this end the statute makes 
it the duty of the cashier or other officer, 
at the request of the collector, to give him 
a certificate showing the number and 
amount of shares, the names of the holders 
and the incumbrances, and the collector 
shall sell the same for the payment of 
the taxes. The collector has no right to 
collect the tax by proceeding against or 
selling the property of the bank. That 
cannot be subjected to the payment of 
the delinquent shareholders. § 

Regarding the statement ‘‘we (the 
bank) are assessed on our full capital 
stock,” and that the board of equaliza- 


* Lionberger v. Rouse 43 Mo. 67; First Nat. Bankv. 
Meredith, 44 Mo. 500; City of Springfield v. First Nat. 
Bank 87 Mo. 441. 

+Rev. Stat. 1889 Sec. 7538. 

¢ Sec. 7540. 

§ City of Springfield v. First Nat. Bank, supra. 
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tion requires payment of tax on the full 
amount, an assessment against the bank 
in the aggregate, as has been shown, is 
invalid. Assuming the assessment to 
be against the individual shareholder, 
this statement probably has reference to 
the Kansas decision that 


The individual stockholders of a national bank are 
allowed the same deductions from the amount as- 
sessed against them upon their shares of stock as 
other tax-payers in the State, owning moneyed capital 
are allowed. 


And it has been held by the supreme 
court of the United States$§ that where 
the owners of moneyed capital are per- 
mitted to deduct from the assessed val- 
ue thereof the amount of the debt which 
they owe, the same privilege must be 
allowed the holders of national bank 
shares, 

In Missouri, the assessment is made 
at the cash value of the shares. There 
is no affirmative statutory provision al- 
lowing any tax-payer to deduct his in- 
debtedness. There is, however,a negative 
provision (Sec. 7565) that ‘‘ no person, 
company or corporation shall be entitled 
to any deduction on account of” certain 
specified obligations. If in practice, in 
assessing the value of taxable property, 
the holders of ‘‘ other moneyed capital” 
as that term is understood and defined 
by recent decisions, are allowed to de- 
duct indebtedness, and the holders of 
national bank shares are not, there is 
cause for complaint and legal remedy. 


Payment of Draft “‘ With Exchange.” 


Brown County BANK, t 
Lonc Pine, NEB., June 9, 1891. 
Editor Banking Law Journai: 

Dear Sir:—A draft containg the clause ‘‘ with 
exchange” is accepted by the drawee. If, at 
maturity, the acceptor refuses to pay exchange. 
can the collector refuse to receive the face of the 


§§ People v. Weaver. 100 U.S. 530. 
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draft, and protest for non-payment of exchange, 
without liability? 
FRED. WHITTEMORE, Cash’r. 


Answer.—The acceptance is a promise 
to pay the amount, plusexchange. The 
promise is not fulfilled by a tender of the 
face only any more than a promise to 
pay an amount with interest would be 
fulfilled by an offer to pay the amount 
without interest. A holder could right- 
fully refuse to receive the face only, 
protest the draft for non-payment, and 
look to the acceptor or other parties 
liable, forthefullamount. A collecting 
banker, as agent of the holder, would 
probably likewise be justified in protest- 
ing, although, of course, acting for the 
best interests of his principal, the exer- 
cise of a sound discretion might prompt 
him to waive the exchange. 


Overdraft. 
THE PEopPLE’s NATIONAL BANK, 
Cray CENTRE, Kans., June 17, 1891. t 
Editor Banking Law Journal: 

Dear Sir:—Is an overdraft made in the or- 
dinary course of business, with no special agree- , 
ment between bank and customer, a valid claim 
against the estate of a deceased customer? I 
would like to see a decision of the nature of 
such a claim in your JOURNAL, 

WILLIAM DockInc, Cash’r, 

Answer.—An overdraft is in the nature 
of an irregular loan. It constitutes an 
indebtedness by the drawer to the bank, 
and the latter can recover its amount 
from him ;* and it, of course, becomes a 
valid claim against his estate. 


Charge of Note to Account. 


PEOPLE's SAVINGS BANK, 
GranD Rapips, Mich., June 12, 1891. 


Editor Banking Law Fournal: 


Dear S1r:—Will Michigan law sustain a bank 
in charging a note it may hold against a depos- 





*Frankiin Bank v Byram, 39 Me. 489. 
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itor to his account in the absence of any instruc- 
tions from him to do so? 
C. B. Ketsey, Cash’r. 

Answer.—There is no dispute any- 
where of the right of a banker owning a 
matured note of his depositor, to set it 
off or charge it up against his account. 
It requires no instruction from the de- 
positor so to do. But the law is not 
uniform where the note is not yet due, 
and the depositor is insolvent, regarding 
the banker’s right to protect himself by 
applying the deposit to the note. Fur- 
thermore, where the banker is not the 
owner of the note, but if is made paya- 
ble at his banking-house and is presented 
there for payment, the decisions are 
conflicting regarding his authority to 
pay it in the absence of instructions, 
We understand the question, however, 
to relate to the case of a banker owning 
a matured note of his depositor, as to 
which, the right to charge it to his ac- 
count is everywhere recognized. 


Protection of Holders of Stock Col- 
lateral. 


First NATIONAL BANK, ) 
CHESTER, IIl., June1s, 1891. j 


Editor Banking Law Journal: 

Dear Sir,—I notice your editorial comments 
on the Wisconsin law regarding loans on na- 
tional bank stock. Have Texas, Colorado and 
Missouri similar laws affording protection to 


parties holding stock as collateral? 
J. D. Gervacu, Cash’r. 


Answer.—The Wisconsin statute re- 
ferred to, enabling stock to be loaned 
on and safely taken as collateral, with- 
out the necessity of transfer on the 
books of the corporation, relates only, 
we apprehend, to the stock of Wiscon- 
sin corporations; not to national bank 
stock, and our editorial so specifies it as 
relating to the stock of a Wisconsin cor- 
poration. 


Neither Texas, Colorado or Missouri 
have similar laws. 

In Colorado the statute requires stock 
to be transferred on the books, and un- 
less so transferred, the security of the 
holder to whom it has been pledged or 
assigned without registry, is*precarious. 
See Conway v. John, 14 Colo. 30; year 
1890, where an assignee of stock with- 
out transfer on the books, lost the same 
to a creditor of the assignor, who subse- 
quently attached the shares for the lat- 
ter’s debt. 

But in Colorado, as in several other 
of the States, one who takes stock as 
collateral security, and obtains transfer 
on the books, is exempted by statute 
from personal liability as a stockholder 
for debts of the corporation. The 
pledgor remains liable. Gen. Stat. Colo. 
1883, §256. 

In Missouri the statute provides that 

“The stock of any company formed under this arti- 
cle shall be deemed personal estate and shall be trans- 
ferable inthe manner prescribed by the by-laws of 
the company; but no shares shall be transferred until 
all previous calls thereon shall have been fully paid 
in.” Sec. 2502, Rev. Stat. 1889. 

In Merchants Nat. Bank v. Richards, 
6 Mo. Appeal, 454; affirmed 74 Mo. 77, 
it was held that in the absence of a leg- 
islative enactment restricting the trans- 
fer of stock to any particular mode—as, 
for example, as in Colorado, where it 
must be transferred on the books—a 
transfer is complete on delivery of the 
certificate w:th power to transfer, and 
the payment of the purchase money, not 
only between vendor and vendee, but 
when the corporation has unjustifiably 
refused to make the transfer on the 
books, also against a creditor of the 
vendor who without notice of the trans- 
fer attaches the stock. 

Whether in a case where there was no 
offer or attempt so to obtain transfer on 
the books, the unregistered holder would 
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be protected against a subsequently at- 
taching creditor of the second owner, is 
not decided. 

If the pledgee of stock collateral has 
the same transferred on the books, the 
Missouri statute, also, exempts him from 
personal liability as a stockholder for 
debts. 

In Zexas corporate stock is personal 
estate and ‘‘transferable only on the 
books of the corporation in such manner 
as the by-laws may prescribe.” Art. 
590, Rev. Stat. 1879. 

In Strange v. Houston, etc., Co. 53 Tex. 
162, it is held that in the absence of 
charter or statutory provision requiring 
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a transfer of stock on the books of the 
company, as between the shareholder 
and his assignee, to pass title as against 
a creditor, the interest of the creditor is 
regarded as subordinate to that of a 
bona fide assignee. 

If a pledgee should obtain a transfer 
of stock on the books in Texas, there 
appears to be no statute in that State 
exempting him from personal liability as 
a stockholder for debts. 

For a recent illustration of a pledgee 
being so subjected to liability for debts, 
read the decision from Alabama pub- 
lished in the ‘‘ Abstracts”’ of this issue. 


CORRESPONDENCE. 
The Bedell Case. 


A view from the practical side by one having inter- 
ests both of depositor and bank officer—Risks run by 
banks in accrediting forged paper —Dummy Accounts 
—Necessity for investigation by receiving teller of 
prior indorsements on checks deposited—Decision 
shows banks the risks they run and should hasten 
protective measures. . 

Having read a great many articles arising out 
of the Bedell case, I should like to express the 
views of one having the interest both of a de- 
positot and of a bank officer at heart. With no 
knowledge of law, but with a practical acquaint- 
ance with the relations existing between depos- 
itors and their banks, my views perhaps may 
throw a little light upon the practical side of the 
question, if it can be so called. I gather from 
what I read as legal principles and decisions in 
cited cases, that some unknown amount of care- 
lessness and negligence on part of drawer may 
excuse the payment and charging by a bank of 
a check bearing a forged indorsement, but that 
it is at best a dangerous experiment and that one 
had better be ridiculed for overcautiousness 
than mulcted for undue confidence. To a check- 


= 


drawer and depositor the Bedell decision can 
only give a feeling of greater security and the 
comforting satisfaction that there is some one 
between him and his money to save him from 
his too great carelessness and to exchange 
places and bear the loss in case an attempted 


fraud succeeds. Should he be deluded into giv- 
ing checks unto shadowy and ghostly payees he 
is saved harmless, or should he give checks to 
material payees who do not write their names 
either because they are not entitled to or have 
not the opportunity of doing so, again he is 
protected. 

Now, looking at the risk run by the banks upon 
forged indorsements in the light of the recent de- 
cision of the court of appeals, what new ones do 
we see. Heretofore it has been the opinion that 
checks drawn to fictitious names were under 
any circumstances the same as if drawn to 
bearer. This decision says no,save in special 
instances. There is no new danger here save 
in the less degree of care imposed upon check- 
drawers; for a ghost payee would be more diffi- 
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cult to identify than a material one. The method 
by which all these checks -were negotiated 
through a dummy account, as it were, is one of 
the most common and most dangerous way of 
defrauding banks, but nothing novel, although 
it forcibly emphasizes the danger banks are 
perpetually under from this quarter. 


To exemplify this a little further, a paying 
teller is very cautious in paying checks having 
more than one indorsement unless both or all 
are satisfactorily identified, in the full knowledge 
that should any one be a forgery and no re- 
sponsible party be between it and him, his insti- 
tution would suffer; just so a receiving teller 
should reason and should scrutinize checks of- 
fered for deposit. He should as thoroughly un- 
derstand the responsibility of his duties as does 
the paying teller and always keep in mind that 
he must have either the knowledge of the cor- 
rectness of any indorsements previous to the 
depositor’s or security in this depositor for any 
contingency as respects them in case of forgery. 
It seems to me in the light of a long experience 
that there is required a nicer judgment on the 
part of a receiving teller, for he must gauge the 
amount involved and the character and respon- 
sibility of the depositor to an extent that rarely 
falls upon the latter. He must weigh the sensi- 
bilities of the depositor against the risk of his 
bank in a manner to preserve an equilibrium. I 
am almost inclined to say that there should be a 
fast rule, that in small accounts either of firms 
or individuals great care must be exercised in 
- receiving large amounts in checks on deposit, 
even when certified, and in no case should they 
be received when an indorsement precedes the 
depositor’s except after due inquiry or upon 
authority of an officer. This is probably trite 
and such a rule necessarily implied in the du- 
ties performed, but I know it is not so generally 
understood and observed as safety requires and 
frequent and large losses are incurred by banks 
owing to a perfunctory sort of allowance. Can- 
not the whole Bedeil case be attributed to this 
want of proper care? It was gross carelessness 
to pay any of the checks in question in the Be- 
dell case over the counter and it was equally as 
careless to receive them on deposit in accounts of 
the character of those through which they were 
negotiated, without ascertaining the correctness 
of the first indorsement; although I admit as I 
say before.that it required a little more head to 
nip the fraud at this step for the reasons I have 
given. An intelligent application of the rule 
above referred to would unfailingly have pro_ 
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vided the necessary check at the critical point, 
for this corner turned the accomplishment of 
the fraud was complete. : 

I don’t wish to minimize the risks banks run 
or to hide the necessity of their striving to ob- 
tain adequate protection by legislative enact- 
ment if possible, but I think the risks are no 
greater under the late decision of the court of 
appeals than beforé; and only the need of some 
law or custom by which the danger to banks 
may be lessened is the more plainly shown by 
the light it casts, 

To summarize briefly. The impression that 
the history of the Bedell case —comprising evi- 
dence, briefs and decisions—leaves upon the 
mind of one able to appreciate the position of 
all parties whom it affects, depositors and banks, 
is that although a degree of carelessness was 
shown in the management of the plaintiff's 
business as regards the signing and delivery of 
checks, etc., this was not of a nature and degree 
that toany extent induced or excused the greater 
carelessness of the banks in paying them. That 
it brings home to bankers the great risk and 
danger they run in the conduct of their business 
and that it shows how inadequate even great 
care and caution are to save them from great 
and frequent losses under the law and may be 
productive of future good by hastening the adop- 
tion of some scheme to diminish these dangers 
without unduly interfering with the course of 
business transactions, ; 

The English laws in respect to the payment 
of checks drawn to order and the practice of © 
crossing, which I believe is without special law, 
seem to avoid the dangers run here, if not to 
the full extent, at least very greatly, and the 
draft of a proposed law recently published, to 
introduce these changes would perhaps supply 
the needed protection to our banks. The pro- 
tection here afforded would only, of course, 
cover the danger of cashing checks at the 
counter upon forged indorsements, and I fear 
the-only safeguard against the carrying out of a 
fraud by means of a dummy account lies in the 
lines of greater caution and care, to be exercised 
in the acceptance of depositors and passing of 
credits. A. 


We like this communication and 
think it presents much food for thought. 
We cannot ,however agree with the 
proposition that the Bedell decision 
places no new or greater risks upon 
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bankers, and that the carelessness in the 
banks in receiving on deposit or paying 
over the counter the fabricated checks 
outweighed the depositors’ carelessness, 
and that therefore the loss was rightly 
placed. Bankers’ risks are increased by 
the decision in that it places a less de- 
gree of care upon ‘checkdrawers than 
was formerly supposed. If we repeat 
our argument why, we will wear our 
former words threadbare, so will not at- 
tempt it. In view of the circumstances 
—the position and accreditment of the 
forger—we do not think gross careless- 
ness can be affirmed of the banks, but 
that the fault of the depositor was the 
primary and controlling cause of the 
loss, and that there it should have been 
held to rest. 

The views of the receiving teller’s 
functions, the great risk from dummy ac- 
counts, the suggested course to investi- 
gate all indorsements prior to the de- 
positor’s on large checks deposited in 


small accounts, and the necessity for 
steps to lessen or minimize bankers’ 
risks in the accreditment of forged 
paper, are timely and valuable. We 
would like to publish the views of others 
regarding what steps should be taken to 
lessen bankers’ risks in the deposit and 
payment of forged paper, to include 
what duties should devolve upon check- 
issuers in carrying their share of the 
burden of protecting bank funds. 


Interior Bank Examinations. 


We have received no further contri- 
butions on this subject up to date, al- 
though several others were promised. 
In our next, we will give a summary of 
the valuable articles that have already 
appeared, and we trust the presentation 
of views which has been made, has 
proved of interest and value to many 
readers. 


CURRENT NEWS AND TOPICS. 


AMERICAN BANKERS’ CONVENTION, 
leans, October 14 and 15. 


New Or- 


+ * 
OUTSTANDING 4% per cent. bonds to be re- 
deemed on September 2nd, or extended at a 
low rate of interest. 


OBLITERATION BY Acip.—An interesting case 
was on trial for several days in June in the 
common pleas court, New York city, involving 
the question of fact whether the name of a payee 
of a check had been obliterated and another 
name inserted. ° 

The suit arose from the defalcation of one 
Thomas T. Graff, who up to July 19, 1890, was a 
bookkeeper in the employ of Stewart & Parker, 
at 60 New street, New York. He becamea fugi- 
tive from justice on that date. In the afternoon 
he went to Schoverling, Daly & Gales’ place on 


Broadway with a check which was drawn by 
Stewart & Parker for $659.37 on the German- 
American Bank. He spent $150 and got in 
change $9.37 cash and $500 in a check on the 
Chemical National Bank, which he got cashed. 
Payment was stopped on the Schoverling, Daly 
& Gales check, and the suit was then brought 
against Stewart & Parker, who charged that the 
check cashed by Schoverling, Daly & Gales, 
which showed on its face that it was made out 
to Graff, was originally made out to the Com- 
mercial Mutual Insurance Company, and that 
whoever presented it must have obliterated the 
words ‘‘Commercial Mutual Insurance Com- 
pany” and written in ‘‘ Thomas T. Graff.” 
Prof. R. Ogden Doremus was called as a wit- 
ness, and illustrated his testimony by means of 
acids, causing ink marks to disappea: and then 
reappear. The effect of his testimony was that 
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the name in the check had not been obliterated. 
On the other hand, Frederick C. Slee, an expert, 
was called to the stand, with his bottles and re- 
torts, and gave testimony directly opposite 
to that of Prof. Doremus. He said that 
checks could be altered very easily, and any 
ordinary ink could be removed by chemicals so 
that no traces of it would remain. He washed 
the signature on a check in hypochloride of se- 
dium and sulphuric acid, which Prof. Doremus 
had used, dried it over an alcohol lamp, bur- 
nished it with his thumb nail, and then wrote 
his own name, and the check showed no signs 
of having been doctored. 

Prof. Pierre De Peyster Ricketts, Professor of 
Assaying in the Chemical Department of the 
School of Mines, Columbia College, and Prof, 
Charles C. Parsons, also testified in direct op- 
position to Prof. Doremus. The jury, however, 
brought in a verdict for the plaintiffs. 

Prof. Doremus said in conversation that he 
was positive that he could take three checks 
from which young Mr. Slee removed writing, 
and in his laboratory bring back traces of it. 
He didn’t care to try to doit incourt. David 
N. Carvalho, the expert on handwriting, said 
that he would bet $100 that he could bring out 
traces of the writing Mr. Slee had obliter- 
ated, and when Mr. Slee heard of it he went in 
“search of Mr. Carvaihe oe take the bet. 

D. T. Corsin is omens the members of the 
Chicago Bar who has achieved prominence, and 
is at present identified with some of the most 
important litigation now pending there. Heis 
a native of Vermont and a graduate of Dart- 
mouth college. He served as a soldier in the 
civil war, was district attorney of South Caro- 
lina for ten years, city attorney of Charles- 
ton for four years, and county attorney of 
Charleston county another four years. In1876 
Mr. Corbin was elected to the United States 
Senate, but failed to obtain his seat. For the 


last six years he has been practicing law there 
and has elegant and commodious offices in the 
famous Chamber of Commerce building. Mr. 
Corbin does a purely civil and commerciai prac- 
tice and has a wide experience in all branches of 
commercial law. We recommend him to the 
consideration of bankers and lawyers who need 
work done in Chicago. 


* * 

BANKERS’ CONVENTIONS.—The attendance and 
interest in bankers’ conventions in many of the 
states has been greater this year than ever be- 
fore. 

At the meeting of California bankers at Los 
Angeles in March last, the subjects—scope of a 


State bankers’ association; notes versus ac- 
counts; the duties of a bank commissioner; 
gratuitous work done by. banks; government 
loans on real estate and personal property; in- 
creased volume of currency; protection afforded 
by co-operation; savings banks and their mis- 
sion; taxation of mortgages; and interest on de- 
posits,—treated by various members, show the 
wide range of thought there developed. 

At the convention of Tennessee bankers at 
Nashville, in May, the silver coinage question 
was ably discussed by various members, and 
an instructive paper upon how to keep the run 
of a bank was contributed by Mr. G. N. Henson 
of Chattanooga. 

At the Texas Bankers’ Convention in May, 
the subjects of Interest on deposits; The atti- 
tude and feeling of the masses toward banks; the 
increase of the circulating medium; the liabil- 
ity assumed by banks in sending collections by 
circuitous routes; and the making of dividends, 
were well handled; and the important subject of 
special education for the banking business was 
brought to the attention of the members. 

The Iowa bankers had a large attendance at 
Sioux City on June oth, rothandiith. Iowaas 
a field for investment; are banks and usury 
right? The relations and responsibilities of col- 
lecting agents to their correspondents; the reg- 
ulation of private banking; banks and their rela- 
tions to the people, with some speculations on 
the unlimited coinage of silver; the bank as an 
intelligence office; free collections; thea West 
and the silver question; state control of banks; 
and money,—constitute the array of interesting 
subjects which were presented and discussed. 

* * 
* 

WE take pleasure in recommending to our 
readers a little book of some 200 pages, adver- 
tised in our columns, written by Mr. A. J. 
Hirschl, of the Iowa bar, and entitled ‘‘ Legal 
Hygiene, or How to Avoid Litigation.” It will 
giver every banker or busines man pleasure 
to read this book. Itis written in a simple, 
natural style, which any one can _ under- 
stand, and the book is not only _inter- 
esting, but highly instructive. Its aim is 
to put the business reader on his guard against 
falling into the numerous traps and pitfalls 
which surround all business dealings, and the 
writer succeeds admirably in impressing upon 
the reader the necessity for care and caution on 
his part. The key-note of the work is ‘‘ an 
ounce of prevention is worth a pound of cure,” 
and all the most important topics of daily oc- 
currence are covered. The book is not a dry 
law-book, although written by a lawyer, and its 
aim is to teach by the experiences of others. 
We might inadequately convey an idea of its 
scope by saying it appears to be the teaching 
and advice of one who combines with a knowl- 
edge of law, and its innumerable intricacies, 
the practical knowledge of the business man 
whose education has been hard experience, 
and that this knowledge—legal and practical— 
has been blended in such shape as to furnish 
practical and desirable instruction and enter 
tainment for every business man. 











